AN INTERNATIONAL LEGAL STANDARD FOR THE PROTECTION OF INTERNALLY DISPLACED PERSONS
What are the rights of internally displaced persons (IDPs)? Unlike refugees, the internally displaced do not cross international borders. Although they have departed from their homes because of war, forced evictions or other reasons, they have not left the country whose citizens they normally are. They remain entitled to enjoy the full range of human rights as well as those guarantees of international humanitarian law that are applicable to the citizens of that country in general. However, IDPs have many special needs because of the fact of their displacement, and this requires special legal protection. At the same time, they are faced with the fact that no specifi c international convention exists for the protection of their rights and that none of the innumerable provisions of international human rights, humanitarian, and refugee law treaties explicitly addresses their plight. Thus, the challenge is to identify those guarantees and concepts implicit in the rich body of existing international law that respond to the special needs of IDPs, and to make this protection explicit. This is exactly what the then Representative of the Secretary General on Internally Displaced Persons, Dr. Francis Deng, achieved when, in 1998, he presented the "Guiding Principles on Internal Displacement" to the UN Commission on Human Rights in response to a request to prepare an "appropriate framework" for addressing the plight of internally displaced persons 6 . This document details, in 30 principles, the specifi c meaning of the general human rights and humanitarian law guarantees for IDPs. It covers all three phases of internal displacement: the pre-displacement phase, the situation during displacement, and the phase of return or resettlement and reintegration. Thus, the Guiding Principles explicitly recognize a right not to be arbitrarily displaced, and spell out in detail the rights of those who are displaced. The Principles stress that a government cannot deny access by international humanitarian organizations to IDPs if it is unable or unwilling to provide the necessary assistance itself. Finally, the document underlines the right of IDPs to either return voluntarily to their homes (if this becomes possible) or to resettle in another part of the country.
As Representative Deng stressed at that time, the purpose of these Principles was "to address the specifi c needs of internally displaced persons worldwide by identifying rights and guarantees relevant to their protection" and thus to provide guidance to the Representative in carrying out his mandate; to States when faced with the phenomenon of displacement; to all other authorities, groups and persons in their relations with internally displaced persons; and to intergovernmental and non-governmental organizations when addressing internal displacement. Regarding their legal character he underlined that they "refl ect and are consistent with international human rights law and international humanitarian law" and restate the relevant principles applicable to the internally displaced, which are now widely dispersed in existing instruments, clarify any gray areas and address gaps that may exist 7 . This statement was fully justifi ed as the Guiding Principles were elaborated on the basis of a very detailed and thorough compilation and analysis of norms applicable to situations of internal displacement as contained in relevant human rights law, international humanitarian law and refugee law instruments 8 . The Guiding Principles are not a binding document. Unlike declarations, resolutions or recommendations by international organizations, they have not been negotiated by States but prepared by a team of experts in close consultation with the concerned agencies and organizations and then submitted to the Human Rights Commission 9 . Thus, they do not even constitute typical soft law, i.e. they do not belong to those recommendations that rest on the consensus of States and thereby assume some authority that may be even taken into account in legal proceedings, but whose breach does not constitute a violation of international law in the strict sense, and thus does not entail State responsibility. Their soft law character stems not from the process of elaboration but from their content which is solidly grounded in existing international law. It is possible to cite a multitude of legal provisions for almost every principle 10 which provided the drafters with strong normative guidance. Even where language was used that was not to be found in existing treaty law, no new law in the strict sense of the word was created in most cases. Instead, similar to a judge who has to decide to what extent a human rights guarantee invoked by an IDP does provide protection to that person, Dr. Deng's legal team tried to deduce specifi c norms from more general principles that are already part of existing international law.
An illustrative example of this technique is Principle 6 on "the right to be protected against being arbitrarily displaced". No existing instrument mentions such a right explicitly. However, humanitarian law prohibits displacement in some specifi c and limited situations, and human rights law, in a more general sense, guarantees not only freedom of movement but also the right to choose one's own residence, and thus, a right to remain 11 . A right not to be displaced can also be found in instruments on the rights of indigenous peoples 12 . From this it can be inferred that a right not to be arbitrarily displaced is already implicit in international law. Another example is the prohibition of return to situations of imminent danger 13 . Such a prohibition can be deduced from the prohibition of inhuman treatment, as it has been recognized by international monitoring bodies that it is inhuman to send a person to a country where he or she will face torture, death or another very serious human rights violation. However, as all the case law refers to return across international frontiers, a prohibition of return of internally displaced persons to dangerous areas within their own country needs to be articulated. Therefore, Principle 15 states the right of internally displaced persons "to be protected against forcible return to or resettlement in any place where their life, safety, liberty and/or health would be at risk". Such a principle, though not stated yet in an authoritative document, is in line with the spirit of existing international law and refl ects its underlying principles.
The voluminous study on customary international humanitarian law recently published by ICRC 14 confi rms that the Guiding Principles, insofar as they are applied in situations of armed confl ict, restate to a very large extent existing customary law. This study identifi es 161 rules of customary law, most of which are applicable not only during international but also internal armed confl ict, and which are also relevant to IDPs. Regarding Principle 6 (2) on arbitrary instances of displacement, Rule 129, e.g., confi rms that deportations and displacement in times of armed confl ict are strictly prohibited, "unless the security of the civilians involved or imperative military reasons so demand"; so is "ethnic cleansing" as a particularly serious form of unlawful displacement 15 . Rule 103 prohibits all forms of collective punishment which must also cover instances where displacement or the destruction or appropriation of property belonging to IDPs is used as punishment, and thus supports Principles 6(2)(e) and 21(2)(e). According to Rule 131, in "case of displacement, all possible measures must be taken in order that the civilians concerned are received under satisfactory conditions of shelter, hygiene, health, safety and nutrition and that members of the same family are not separated", thus confi rming the customary character of many of the provisions underlying Guiding Principles 7(2), 17, 18 and 19. Principle 16 on missing persons and deceased family members has a fi rm foundation in Rules 112 -115 and 117. Rules 31 and 32 affi rm the customary law character of the content of Principle 26 on respect for personnel engaged in humanitarian assistance, their transport and supply. Of particular importance is Rule 132 which, in accordance with Principle 28(1), reaffi rms the right of displaced persons "to voluntarily return in safety to their homes and places of habitual residence as soon as the reasons for their displacement cease to exist." Finally, Rule 133 on the obligation to respect "the property rights of displaced persons" points to the customary law foundation of Principles 21 and 29(2) in situations of armed confl ict 16 . These and other examples show that the Guiding Principles on Internal Displacement are drafted in a way that carefully restate existing international law with a view to making more general norms applicable to the specifi c situation of internal displacement. Because of that solid foundation, as well as the breadth of rights covered and the wide acceptance the Guiding Principles have found 17 , it can persuasively be argued that they are the minimum international standard for the protection of internally displaced persons.
A PRACTICAL TOOL FOR THE PROTECTION OF INTERNALLY DISPLACED PERSONS
How can this minimum international standard for the protection of internally displaced persons be used in practice? What has become known as the "protection gap" is one of the main problems faced by millions of internally displaced persons throughout the world. A recent study found that the United Nations' approach to IDPs is "still largely ad hoc and driven more by the personalities and convictions of individuals on the ground than by an institutional system-wide agenda", in addition to suffering "from a lack of political and fi nancial support from UN headquarters and UN member states" 18 . At UN headquarters level, the study identifi ed "a reluctance by senior UN offi cials, both in the fi eld and at headquarters, to advocate for the rights of the displaced in an effective and assertive manner", "a sharp division within the UN between the humanitarian and political sides of the house, with protection relegated in nearly every case to the humanitarian agen-cies, which often found themselves working at cross-purposes with other UN offi cials who wielded signifi cantly more political and economic power" and "serious under funding of protection programming" 19 . In addition, many countries faced with internal displacement are unwilling to protect the rights of those affected or, while possessing the requisite political will, lack the necessary capacities and tools including laws, policies and institutions to do so.
How can the Guiding Principles on Internal Displacement contribute to effectively dealing with this protection gap? They go beyond a simple compilation and restatement of those human rights and humanitarian law guarantees that are applicable to situations of internal displacement. Rather, they provide a fullfl edged framework for identifying protection needs and for planning, implementing and monitoring protection activities.
Often, one of the reasons why international agencies as well as national governments fail in providing protection to internally displaced persons is a limited understanding of what protection means. Governments at times deny protection because of narrow defi nitions of who is an IDP, e.g. by limiting this categorization to victims of insurgents to the detriment of those fl eeing the armed forces of the State, or to displaced persons belonging just to one of several ethnic communities. International agencies and organizations, on the other hand, sometimes insist that protection is limited to issues of saving lives in emergency situations or equate the character and degree of protection with the extent and limitations of their own mandates.
The Guiding Principles help to overcome these limitations. For one, they stress that the notion of "internally displaced person" includes all those who have left their homes and places of habitual residence involuntarily, whatever the circumstances, and have not crossed an international frontier 20 . Secondly, they address the full range of rights that may become relevant for protection against displacement, during displacement and in the context of return or resettlement, once durable solutions become possible. In doing so, they refl ect the fact that internally displaced persons remain citizens of the country they are in and do not lose, as a consequence of their being displaced, the rights provided to the population at large.
The broad conceptual approach of the Guiding Principles thus facilitates a broad understanding of protection. While the material assistance afforded by humanitarian organizations and agencies contributes to ensuring the basic necessities of life, humanitarian assistance and human rights protection are not identical. Rather, protection of the rights of internally displaced persons encompasses, according to the IASC IDP Policy, "all activities aimed at ensuring full respect for the rights of the individual in accordance with the letter and the spirit of the relevant bodies of law, i.e. human rights law, international humanitarian law and refugee law" 21 . In this regard, governments have the obligation to ensure that (i) violations are prevented, (ii) that they cease, (iii) that they do not reoccur, and that (iv) victims of violations are provided with effective remedies including reparation, rehabilitation or compensation 22 . UN agencies, international non-governmental organizations and other international actors may, besides doing advocacy on behalf of the rights of the displaced, work through the government in order to assist it in its efforts to protect the rights of IDPs, complement the government's efforts, or, if need be, substitute for the government in the absence of its willingness or ability to protect the rights of the displaced. As highlighted by the IASC IDP Policy, these protection activities of the international actors can be responsive, i.e. "about stopping, preventing or mitigating a pattern of [ongoing] abuse", remedial, i.e. "aimed at restoring people's dignity and ensuring adequate living conditions subsequent to a pattern of violation, through rehabilitation, restitution, compensation and repair ", or environment building, i.e. "aimed at creating and/or consolidating an environment -political, social, cultural, institutional, economic and legal -conducive to full respect for the rights of the individual" 23 . From a rights perspective, it is important to stress that protection of internally displaced persons must not be limited to securing the survival of IDPs but relates to all relevant guarantees provided to them by international human rights and humanitarian law and refl ected in the Guiding Principles. For practical reasons, these rights can be divided into four categories, namely:
(1) rights related to physical security and integrity (e.g., protection of the right to life and to be free of torture and cruel and inhuman treatment, assault, rape, arbitrary detention, disappearances, kidnapping, and threats concerning the above) 24 ; (2) rights related to the basic necessities of life (e.g., the rights to food, potable water, shelter, adequate clothing, adequate health services, and sanitation) 25 ; (3) rights related to other civil and political protection needs (e.g., the rights to religious freedom and freedom of speech, personal documentation, political participation, access to courts, and freedom from discrimination) 26 ; (4) rights related to other economic, social and cultural protection needs (e.g., the rights to work, receive restitution or compensation for lost property, and to be provided with or have access to education) 27 , and The fi rst and second categories respond to the needs for physical survival and bodily integrity. The third and fourth respond to the need to recognize the inherent dignity of human beings. The Principles relating to the different categories highlight that these needs are often different from those who remain in their homes and places of residence. Thus, regarding the fi rst and second categories, the practice of "ethnic cleansing" (Principle 6), attacks on camps (Principle 10) or the needs of IDPs to get basic shelter and housing (Principle 18) are intrinsically linked to the forced movement of people. Regarding the rights of the third category, the displaced are facing specifi c problems that are different from those of the non-displaced population, e.g. in the areas of discrimination because of their being displaced (Principle 1), of access to lost documentation (Principle 20) or the exercise of their voting rights (Principle 22). Fourth category rights are especially important in the context of restitution of or compensation for lost property (Principle 29).
All these rights are equally important, as mere survival without dignity is intolerable, whereas dignity cannot be enjoyed without survival. Accordingly, this categorization is not an attempt to create a hierarchy of needs and corresponding rights. Rather, it makes clear that internally displaced persons need protection not only in the emergency phase of a displacement crisis but also beyond it.
However, it is clear that, in practice, not all rights are equally important in each situation of displacement. Which of the several protection needs of IDPs are in the forefront, depends very much on the specifi c context. It also is clear that agencies and organizations have specifi c and limited mandates and therefore cannot address all protection needs at the same time. Similarly, the ministry or department responsible for internally displaced persons in a specifi c country may not have the authority or capacity to deal with all problems faced by IDPs. However, the Guiding Principles make it possible to systematically analyze and identify the main protection needs by asking to what extent the displaced face problems regarding each of the Principles. They then facilitate the tasks of determining the necessary actions and assigning respective roles and responsibilities to each of the respective actors, i.e. the government, UN agencies, international nongovernmental organizations etc. In this way, comprehensive policies and plans of action can be developed that cover all the relevant protection needs of internally displaced persons in a given situation and do not neglect the protection of rights that are not in the forefront of humanitarian action.
TOWARDS INCORPORATION INTO DOMESTIC AND REGIONAL LAW
The Guiding Principles, while neither being a declaration nor constituting a binding instrument, draw, as shown above, their authority from the binding provisions of international human rights and humanitarian law upon which they are based and which they refl ect by restating in greater detail many of the existing legal provisions which respond to the specifi c needs of internally displaced persons. Experience shows that their connection to existing law is recognized and acknowledged by many governments which, at the same time, feel more comfortable to discuss their application without having to enter into the issue of legal obligations. For this and other reasons 28 , it is doubtful, at least for the time being, whether turning the Guiding Principles into a binding UN Convention would be feasible or even desirable. However, this does not mean that no steps to enhance the standing of the Guiding Principles should be taken. Attempts to incorporate them into domestic laws and policies and into regional international law are especially promising in this regard.
It is particularly encouraging that several States including Angola, Burundi, Colombia, Peru, the Philippines, Sri Lanka and Uganda have made explicit reference to the Principles in their national laws and policies on internal displacement. However, as encouraging as this development is, some of the resulting laws and policy documents have not made very clear how the rather abstract general principles of international law articulated by the Guiding Principles should translate into concrete action on the ground. The Representative on the Human Rights of Internally Displaced Persons therefore plans to assist governments by developing, in broad consultation with relevant actors, a manual that would provide law and policy makers with detailed guidance as to the content, institutional arrangements and procedures necessary to make the Principles operational at the domestic level. This is in line with the UN Secretary-General's proposal in his reform report that the UN Member States "commit themselves to promote the adoption of [the Guiding P]rinciples through national legislation" 29 .
Another important development can be observed in Africa. In 2004, the Executive Council of the African Union adopted a decision requesting the Commission of the Union to "collaborate with relevant cooperating partners and other relevant stakeholders to ensure that Internally Displaced Persons are provided with an appropriate legal framework to ensure their adequate protection and assistance" 30 . It is not decided yet what form such framework should take. Reference to a "legal" text, however, indicates that the idea is to elaborate a binding instrument. Taking into account that while IDPs often experience situations that are similar to those of refugees, their legal situation is fundamentally different from those who no longer enjoy the protection of their own country but rely on the mercy of the country of refuge and, therefore, are in need of the substitute international protection provided on the basis of refugee law conventions. It would therefore not be appropriate to opt for an additional protocol to the African Refugee Convention of 1969. A freestanding Convention incorporating all of the Guiding Principles probably is politically too ambitious and legally not necessary to the extent that many of the rights covered by the Principles are already enshrined in the 1981 African Charter on Human and Peoples' Rights. Thus, it might be worthwhile to explore the possibility of an optional protocol to the Charter that would focus on incorporating those principles into the regional human rights law that are not or not clearly enough covered by the Charter. Such principles include, inter alia, Principle 1(1), stating that internally displaced persons "shall not be discriminated against in the enjoyment of any rights or freedoms on the ground that they are internally displaced", Principle 6 on the prohibition of arbitrary displacement, Principle 7 on the modalities of (lawful) displacement, Principle 9 on the protection of indigenous peoples, minorities peasants, pastoralists and other groups with a special dependency on or attachment to their lands, Principle 12(2) on confi nement in camps, Principle 13 on the recruitment of children, Principle 16 on missing persons, Principle 15 on the right to seek safety in another part of the country or abroad and to be protected against forcible return to situations of danger, Principle 20(2) on documents, and Principles 28 on voluntary return in safety and with dignity. As outlined above, some of the provisions contained in these principles are already part of customary international humanitarian law. To include them into a regional human rights instrument would have the double advantage of expanding their applicability to peace-time and to allow for their monitoring by the African Commission on Human and Peoples' Rights and the African Court.
In the mid term, an optional protocol to the regional human rights convention might also be a way for Europe where, within the framework of the Council of Europe, a Working Party on IDPs set up by CAHAR (Committee of experts on legal aspects of territorial asylum, refugees and stateless persons) is presently exploring ways to strengthen the implementation of the Guiding Principles. It does not have a mandate to elaborate a legal instrument but it would certainly be welcome news if the working party, as part of its conclusions, would propose to create new hard law in areas not yet covered by the European Human Rights Convention and the European Social Charter.
Whatever the outcome of these discussions and efforts, it is encouraging to see that Africa and Europe are taking the lead in recognizing the need to strengthen the legal basis for the implementation of the guarantees contained in the Guiding Principles. It is to be hoped that other regional organizations and ultimately the UN will follow suit and take similar these initiatives in the long term. 
